
Open-source software is everywhere. Hundreds of millions of In-
ternet users utilize Mozilla Corp.’s Firefox OSS Web browser to visit 
websites powered by Apache, WordPress, MySQL and other OSS 
programs. Google Inc.’s Android OSS operating system has over 
50% market share among U.S. smartphone users. Nonetheless, OSS 
licenses often are an overlooked minefield in M&A transactions. 

The value of a company commercializing software may be illuso-
ry if OSS license terms require its products’ source code to be made 
freely available. To minimize risk in technology-focused M&A trans-
actions, it is crucial to confirm the target has implemented proper 
internal procedures concerning OSS use.

So what is it? OSS is distributed under license terms permitting 
free use, modification and redistribution of the software’s source code. 
This model encourages widespread adoption of the OSS, allowing the 
programmer community to rapidly develop and improve the product, 
and businesses to reduce development and licensing costs.  

But “free of charge” does not mean “free from obligations.” “Per-
missive” OSS licenses (for example, Apache) may require that com-
mercialized products incorporating OSS include copyright notices, 
warranty disclaimers, and copies of the OSS license. More signifi-
cant, “restrictive” licenses (for example, GPL) may require source 
code derived from or containing OSS to be freely distributed. These 
so-called copyleft or viral licensing schemes may impair a compa-
ny’s value and raise significant concerns in M&A transactions.

Companies can manage OSS risk by maintaining and ensuring 
employees comply with an OSS policy and including contractual 
protections in agreements with external software developers.  

Every company should consider implementing a formal compli-
ance program before it begins utilizing OSS, especially when contem-
plating a divestiture; a key diligence goal of the prudent buyer is to 
understand the target’s approach to OSS. At a minimum, compliance 
policies should state the procedures employees must follow before 
using OSS, include a list of preapproved and prohibited OSS licenses, 
and obligate technical and legal personnel to provide oversight.  

A potential target should ensure it can differentiate among its 
various OSS uses—for example, has OSS been used solely for inter-
nal purposes or is it incorporated into commercially available soft-
ware products? This distinction is important because obligations 
under OSS licenses are triggered primarily on public distribution. 
Computer hardware companies using OSS to support back-office 

functions raise fewer concerns for potential buyers than software 
companies whose flagship products contain OSS. Maintaining da-
tabases describing internal- and external-facing uses of OSS allows 
companies to manage risk and identify that risk to potential buyers 
during the diligence process.  

The lack of an OSS compliance policy can reduce a company’s 
marketability, suggesting poor internal controls and an inability to 
protect proprietary software products. It also increases the likeli-
hood that employees will violate OSS licensing terms, potentially 
resulting in IP infringement and other legal claims, obligations to 
freely distribute source code, or the need to redevelop or reverse 
engineer code in a non-infringing “clean room” environment.

With respect to outsourced software development, companies 
should be careful to include appropriate provisions in development 
agreements with external contractors, including: prohibitions on 
using code governed by restrictive OSS licenses; preapproval of OSS 
used in connection with developed software; and identification of 
all OSS used and applicable licenses. Companies commissioning 
software development also should consider requiring developers to 
indemnify against potential “copyleft” obligations or other adverse 
consequences arising from using OSS. Obtaining representations 
and warranties concerning the developer’s OSS use potentially can 
provide a company with a defense against claims of willful copyright 
infringement and make it harder for the copyright owner to recover 
significant monetary damages.

A compliance policy and proper development agreements none-
theless may be insufficient for some buyers when the target’s value 
is tied to its software products. Thorough diligence likely will in-
clude confirmation that the target follows its OSS policies and ac-
tively monitors its developers. An OSS audit should be considered 
as part of sell-side or buy-side due diligence, including interview-
ing developers and using third-party vendor services such as Black 
Duck Software Inc. or Palamida Inc. to confirm compliance with 
OSS license terms. Periodic internal audits before a potential sale al-
low companies to identify and re-engineer problematic source code, 
replace OSS with proprietary software not subject to restrictive li-
censes, or find less-restrictive OSS with similar functionality. The 
cost of such services often is outweighed by the increased value to a 
company resulting from providing potential buyers with an accurate 
risk profile. n
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